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CORPORATI ON NO. 8,
Debt or . Chapter 11
/

SUPPLEMENTAL OPI NI ON

This matter is beforethe Court onthe notionfor relief fromthe
stay for cause under 8 362(d) (1) of the Bankruptcy Code, 11 U.S.C. 88
101- 1330 (1989) (the Code), filed by Mutual Life Insurance Conpany of
New Yor k (MONY). MONY's theory is that the stay should belifted or
annul | ed because the petition was not filedin goodfaith. Wshtenaw
Hur on I nvest nent Corp. No. 8 (the debtor) contends that the petition
was filed in good faith. The parties entered
into an extensive stipulationof factsinthe pre-trial statenent, for
whi ch the Court notes its appreciation. The Court hel d an evi denti ary
hearing and rendered a bench deci si on on October 23, 1992. This

opi ni on suppl enments the decision given at that tine.



The subj ect of what constitutes goodfaith or badfaithinthe
cont ext of Chapter 11 has been the subject of afairly | arge nunber of
bankrupt cy deci sions, especially recently. This Court has had an
opportunity toreviewa nunber of those cases andfindsitself nost in
agreenment with the di scussion of thisissuerecently undertaken by

Judge Shapero inlnre Laguna Assoc. Ltd. Partnership, B R __ |

No. 92-02870, 1992 W. 358826 (Bankr. E.D. Mch. Aug. 12, 1992). This
Court finds persuasive Judge Shapero' s di scussi on of the deci sions

around the country onthisissue and of thetwo Sixth Circuit cases

t hat deal with the i ssue of good faith in bankruptcy, Inre Wnshall

Settlor's Trust, 758 F. 2d 1136 (6th Cir. 1985) and|lndustrial Ins.

Services v. Zick (ILn re Zick), 931 F.2d 1124 (6th Cir. 1991).

After a substantial anal ysis of the precedents, Judge Shaper o

concl uded that neither Zi ck nor Wnshall set forth an excl usi ve rul e

for determ ning the existence of bad faith, but rather that the
hol di ngs i n those cases nust be understoodinlight of the specific

facts and issues presented in them Thus, he stated:

Such aninterpretati on woul d be at odds with the seem ngly
uni versal concept (towhichthe Sixth Grcuit al so adheres)
t hat good or bad faithis a uniquely factual matter i n which
t he requi red showi ngs are as vari ed as t he nunber of cases
inwhichtheissueisraised. Zckand Wnshall inthe end
must be considered inlight of the facts of those cases,
despite the arguably restrictive | anguage used t o di spose of
the i ssue inthose cases. Therefore, the Court concludes it
may consi der any factors which evidence lvan (sic) intent to
abuse the judicial process and the purposes of the



reorgani zati on provisions” or, inparticular, facts which
evidence that the petitionwas filed "to delay or frustrate
thelegitimate efforts of secured creditors toenforcetheir
rights. Inre Al bany Partners, Ltd., 749 F. 2d 670, 674
(11th Cir. 1984).

1992 W 358826, at *8.

The i ssue of whether this case was filed in good faith nust

t herefore be considered in light of the highly unique factual

circunstances which led to the filing.

Because of the highly factual nature of theinquiry beforethe
Court and t he conpl exity of the transaction at i ssue, a sunmary of the
undi sputed facts i s necessary.

On June 29, 1988, Mai n Huron Associ ates Li mted Partnership (Min)
borrowed $12. 7 mi I lion fromMONY (the | oan), to purchase real property
| ocated at One North Main Street, Ann Arbor consi sting of residenti al
condom nium units and commercial and retail office space (the
property). Main executed certai n docunents in connectionwth theloan
(collectively, the |Ioan docunents), including:

a. Note Secured By First Real Estate Lien (the note);

b. Mortgage and Security Agreenent (the nortgage) encunbering

the retail and of fi ce space descri bed as Units 1 and 2 and
16 through 29;



c. Master Lease; and

d. Assignnent of Lessor's Interest [inall | eases of the

property, including the master |ease] (the assignnent).

MainisaMchiganlimted partnership andits general partners
are Albert Enterprises Associates Limted Partnership (Al bert
Par t nershi p), Jon Fox, Harol d Koss, and Ri chard McCoppin. Al bert
PartnershipisaMchiganlimted partnership andits general partner
is Albert Enterprises, Inc. (A bert Enterprises). Al bert Enterprises
isaMchigan corporationwiththe follow ng of fi cers and directors:
M ke Koj ai an, President and Director; Kenneth J. Kojaian, Vice
Presi dent, Secretary, and Director; C. M chael Kojaian, Vice President,
Treasurer, and Director. Kojai an Managenent Corp. (Koj ai an Managenent)
isaMchigan corporationandits officers and directors are identi cal
to those of Albert Enterprises.

The nast er | ease was execut ed cont enpor aneously with the | oan
docunents. The tenants under the nmaster | ease are the general partners
of Main, and the full performance of the tenants' obli gations under the
mast er | ease i s guar ant eed by M ke Koj ai an, C. M chael Koj ai an, Kennet h
Koj ai an, Jon Fox, Harol d Koss, and R chard McCoppi n. The nmaster | ease
expired in June, 1991.

Approximately $2 million in delinquent | ease paynents were paid
inApril, 1991 to Main, and the funds were paidto Maininsiders. At

the sane tinme, Main and MONY entered into a |l etter agreenent under



whi ch MONY prom sed not to take any acti on agai nst t he property before
May 17, 1991. The purpose of the agreenent was to give the parties
time to negotiate a settlenent.

The debtor was incorporated on January 25, 1991 as M Tel
Cor poration; on January 31, 1991 its name was changed to Al anna
Cor poration, effective January 25, 1991; and on May 1, 1991 its nane
was changedtoits current nane and its regi stered agent was changed
fromGegory J. DeMars of Honigman, MIler, Schwartz & Cohn (the
Honi gman firm to Adrian J. Balinski. M. Balinski is the sole
st ockhol der and president of the debtor.

Mai n conveyed t he property to t he debtor by quit cl ai mdeed dat ed
May 16, 1991 (t he deed), whi ch was recorded w th t he Washt enaw Count y
Regi st er of Deeds on that date at 4: 18 p. m The cl osi ng statenent from
t he sal e of the property to debtor recites the paynent of $100 net cash
to Main for the property, with the purchase price as the | esser of
$13,521,666.67 or the "fair market value as determ ned by an
appraiser."” Cdosing Statenent, Pl.'s Ex. J. Main and the debtor al so
execut ed an "Agreenent Wth Respect To Additi onal Consideration," dated
as of April 28, 1991.

The buil ding in which the property is |ocated i s nanaged by a
condom ni umassoci ati on (the association). M. Balinski isonthe
board of directors of the associ ation. The associ ati on hired Mrtgage

and Fi nanci al Strategies, Ltd. (MFS) to manage the property onits



behal f. According to the records of the M chi gan Departnment of
Comrer ce, MFSwas i ncorporated in Cctober, 1988, its regi stered agent
and secretary i s John E. Anerman, an attorney wi th t he Honi gman firm
and its president is M. Balinski. M-S, inturn, subcontracts the
managenent of the property to Koj ai an Managenent. The associ ati on pays
a managenent fee equal to five percent of nonthly rents. At the 341
exam nation, M. Balinski estimtedthat the nonthly managenent fee
paidto MFSis approxi matel y $5, 500, of whi ch approxi mately $4,000 i s
paid to Kojai an Managenent.

After receiving notice of the May 16, 1991 quit cl ai mdeed, MONY
filedaforecl osure actioninWshtenawCounty CGrcuit Court on May 21,
1991, against the debtor and Main. On February 10, 1992, an opi ni on
and order was enteredinthat casein favor of MONY. The debtor fil ed
its Chapter 11 petition on April 9, 1992, just a few hours before
MONY' s schedul ed forecl osure sal e. Unaware t hat a bankruptcy petition
had been fil ed by the debtor, the forecl osure sal e was conduct ed on
April 9, 1992, at which tinme the property was sold.

The debt or' s proposed pl an of reorgani zation fil ed on June 25,
1992, (i) gives MONY a secured claimof $7 mllion, (ii) places MONY's
deficiency claim"if any" in aseparate class, and (iii) proposesto
pay a total of 20% of the deficiency claimover 5 years at a 5%

interest rate.



| V.

Under 8 362(g) of the Code, the debtor bears the burden of proving
t hat the case was filedin good faith, and that there are no grounds
establishing cause to grant relief fromthe stay.

After reviewi ng all of the facts and circunstances presentedto
the Court in evidence and by the parties' stipulation, the Court has
concl uded that this case was i ndeed filed in bad faith, and therefore
therelief MONYrequests shoul d be granted. The Court reaches this
concl usi on based onits findings describedindetail below, that Main
and t he debt or each i ndividually actedin badfaith as to MONY and t hat
t he rel ati onshi p bet ween Mai n and t he debt or evol ved and conti nues in

bad faith.

A

The Court begi ns by findi ng t hat Mai n and Koj ai an Managenent act ed
with the Honi gman firmin bad faith as to MONY by transferringthis
property onthe eve of thefiling of the foreclosure actioninstate
court. The Court nmkes that ultimate finding based on these facts:

First, thetransfer violated at | east thespirit if not theletter
of the standstill agreenent between the parties. The evidence reflects

a series of phone calls and facsi m | e exchanges i n whi ch a seri es of



t hreats were made by M. DeMars, and per haps ot her attorneys of the
Honigman firm Inthe Court's view, these threats were i nproper and
ampunted to sharp practice on the attorneys' part. These
communi cations specifically included athreat to sue MONY and at t enpt
t o hol d MONY responsi bl e on a wi de range of potential tort and contract
claims if MONY named Main in a foreclosure action.

Furt her evi dence of the bad faith of Main, Kojaian Managenent, and
i ndeed the Honigman firm in connectionwith the transfer of this
property tothe debtor i s the statenment by M. DeMars t hat he and hi s
client woul d stay up ni ghts thinking of ways to keep MONY fromgetting
the buil ding. Indeed, thelettersthat weretransnmttedto MONY's
attorneys fromHoni gman as nmuch as explicitly indicate that the purpose
of the transfer to the debtor was to shield and protect the other
interests of the transferors.

And finally, evidence of the bad faith of thetransferorsis found
inthevery oddterns and conditions of the transfer itself, whichthe

Court will address bel ow.

The Court al so finds that the rel ati onshi p between Mai n and t he
Kojaian entities, putatively as transferor onthe one hand, and M.
Bal i nski and t he debt or as transferee on the ot her hand, nust be seen

as nore than an ordinary transferor/transferee rel ati onship. A nunber



of considerations |eadtothis conclusion, whichthe Court will review,
in no particular order of inportance.

Fi rst, Kojai an Managenent has continued t o occupy the debtor's
space on a rent-free basis, despite the fact that M. Kojaian
termnatedits | ease, and noreover, despite the fact that thereis no
di rect contractual rel ationshi p between Koj ai an Managenent and t he
debtor. The evi dence establ i shes t hat Koj ai an Managenent' s managenent
contract is with MFS, which is M. Balinski's corporation. M-S
contract iswththe association, which has ultimate responsibility for
managi ng the building. Wileit istruethat the debtor controls the
associ ati on as owner of the majority of condom niuns i nthe building,
t he debt or does not have a di rect managenent contract w t h Koj ai an, or
even an indirect one through M-S.

Thus, the debtor is essentially givingit property anway to Koj ai an
Managenment for services and consi deration whichit owes not tothe
debtor, evenindirectly, but rather to MFS, and t o t he condom ni um
association. Now, it m ght be appropriate to have t hese ki nds of | oose
relationships in connection with a business enterprise that is
successful and sol vent, but when insol vency arises withits concomtant
fiduciary duties, thelawsinply does not permt the debtor to be so
lax in its business dealings.

Second, Main, pursuant to the agreenment for additional

consi deration, has | ent tothe debtor $25,000with noi nterest on a



non-recour se basi s wi thout security. The debtor used this noney first
topay its attorney inthe foreclosure action, andthenits attorney in
connectionwi th this bankruptcy action. |ndeed, the agreenent for
addi ti onal consideration provides that Mainwill I endtothe debtor
noney for, "certain verifiablecosts and expenses," which are t hen
unnamed. Agreenent with Respect to Additional Consideration, Pl.'s Ex.
K, 1 4. This certainly leads to the inference that the parties
t hensel ves recogni zed Main' s direct financial interest inthe debtor's
ultimate financial success when they entered into this agreenent.

Third, theinitial consideration whichthe debtor agreedto pay
toMinfor the propertyisvery oddly stated. Theinitial agreed-upon
purchase price was the anmobunt of the debt ow ng by Main to MONY,
approximately $13.5m | lion, or the fair market val ue of the property,
whi chever is lower. The debtor specifically did not assune the
nmort gage, and so Main essentially gave the buildingto the debtor for
noinitial consideration because the fair market val ue of the property
was substantially |less than the bal ance due on the nortgage.

On the ot her hand, with respect to the additional consideration
for thetransfer, Main mai ntains an 80 to 90%beneficial interest in
t he proceeds fromany ul ti mate sal e or refi nanci ng. The agreenent with
respect to additional consideration states specifically the formula
under which Main's beneficial interest shall be cal cul at ed.

Fourth, the debtor has scheduled in this bankruptcy, and has

10



proposedinits planto pay, Main's pre-transfer debts. These debts
were never formally assuned by the debtor, and indeed Main had
previously agreed to i ndemni fy and hol d t he debt or harni ess fromt hose
debts. Needl ess to say, the debtor's paynent of those debts will
i kely prejudiceits own creditors by reduci ng the dividend avail abl e
to them

Fifth, withregardtothe transfer itself, there was no proration
of taxes or other liabilities.

Sixth, M. Balinski's testinony indicatedthat the Honignman firm
represented Main and he represented hinmself in the transfer
negotiation. Still the Honignman firmhad represented M. Balinski in
many of his prior transactions, and so M. Balinski nust havereliedto
a greater or | esser extent, probably greater, on Honi gnan's attorneys
in connection with this transaction.

In the Court's view, it is a dubious proposition that this
transfer was negotiated at arm s | ength. Indeed, on May 16, 1991 M.
DeMars wrote to MONY' s counsel , indicatingthat the Honi gman firmhad
been retained by the debtor in connection with the inpending
forecl osure action, and further indicatingthat the Honi gman firmwas

aut horized to accept service for the debtor.

Finally, the Court notes that M. Balinski was introducedtothis

transaction through the Honigman firm which acted at various tines as

11



counsel for both sides.

These factors suggest that the rel ati onshi p bet ween Mai n and
Koj ai an Managenent on one si de, and M. Bal i nski and t he debtor on the
ot her, was plainly nore than that of nere transferor/ transferee, and
support the conclusion that the debtor filed this petitionin bad

faith.

The Court further concl udes t he evi dence establishes that the
debtor and its principal, M. Balinski, have acted in bad faith
t hroughout its ownership of the subject property.

M . Balinski knewof the substance, if not all of the details, of
the difficulties between MONY and Mai n, i ncludi ng the inportant fact
t hat t he debt owi ng t o MONY was greater than the val ue of the property.
M. Balinski al so knewthat inorder tonake aprofit onthis deal, the
debt t o MONY woul d have t o be reduced one way or another. In fact, his
affidavit indicated that he offered a settl enent, presumably pre-
petition, to MONY, which woul dinvolve areduced debt to MONYinthe
anount of $7 mllion. That of courseis consistent with his post-
petition plan which would pay MONY $7.7 million plus 20% of the
unsecured portion of the debt.

Furt her evi dence of the debtor's own bad faithis that over tine

M. Balinski has only pl aced approxi mately $3, 000 into this deal for

12



certai n mnor incidental expenses, and that the corporationitself was
never substantially capitalized. Here the Court notes that M.

Bal i nski's pre-existing corporation, MFS, has been receiving $1, 500 per

nmonth as a result of its managenent contract with the condom ni um
association. That is the net anpbunt after $5,500 is received and
$4,000 a nonth is paid to Kojaian Managenent.

M. Balinski has been unwi | ling to make any capital contributions
t hat are necessary to attract new tenants, although he has fully
recogni zed t he need t o nake such expendi tures. Rather, M. Balinski
has t aken t he position that MONY shoul d fund t hose tenant i nprovenents,
and he has refused to do so becauseinhisview, it would be "agift to
the other side.” Inthe Court's view, this evidences an attitude on
his part that the risk of this enterprise should be borne by MONY
rat her than by him and the debtor as owners.

Furt her evidence of that attitudeis foundinthe planitself,
pur suant to which M. Balinski intends to place $250, 000 of new capi t al
into the debtor, but only as part of a plan that al so woul d propose a
crandown of the debt against MONY in this Chapter 11 case.

Al'l of this suggests, and the Court finds, that the debtor and M.
Bal i nski have used t hi s bankruptcy, and went intothis transaction,
withtheintent of getting the debt to MONY reduced rat her than payi ng
it. O stated another way, the debtor got into this deal for the

pur pose of either negotiating or forci ng MONY t hrough t hi s bankruptcy
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to take a crandown on t he anobunt of the debt. O stated yet anot her
way, the Court finds that the debtor i s usingthis bankruptcy to create
and organi ze a new busi ness, and it is not usingthis bankruptcy to
reorgani ze and rehabilitate its previously successful existing
enterprise, or for the purpose of preservi ng any goi ng concern val ue.
Inthe Court's view, all of thisis an abuse of the bankruptcy process
and t he Court concl udes that this bankruptcy was fil ed for the i nproper
pur pose of delaying or frustrating MONY's legitimate efforts to enforce

its rights.

V.

The Court, therefore, will grant relief fromthe stay. The Court
concludes in its discretion that it is appropriate in these
ci rcunst ances to annul the stay, rather thansinply tolift the stay,
withthe effect that the forecl osure which took pl ace shortly after the

bankruptcy was filed will be allowed to stand.

STEVEN W RHODES
U. S. Bankruptcy Judge

Ent er ed:
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